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JURISDICTIONAL STATEMENT
The Sixth District Court in Sevier County had jurisdiction pursuant to Utah Code
Ann. §30-3-16.1. A final order was issued on April 29, 2008. Plaintiff7 Appellant
timely filed her notice of appeal on May 23, 2008. This court has jurisdiction
under Utah Code Ann.§ 78A-4-103(h)

7
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STATEMENT OF ISSUES
L

Whether the trial court did error in stating Jason Anderson was the primary
giver to the children when the custody evaluator, Dr. Jay Jensen clearly
stated in his recommendation that Elizabeth Allred has been the primary
care giver to the children. Myers v. Myers, 768 P.2d 979 talks of awarding
primary caregiver role and who should be designated as such. The trial
court awarded the title of primary care giver to Jason with no reason as to
why.

II.

Whether the trial court Judge did error in granting custody of the minor
children, Brage and Mahayla Anderson, to their father, Jason Anderson,
after evidence was presented in court which clearly stated he was arrested
for Domestic Violence and child abuse to which he pled "No Contest."
Carpenter v. Carpenter, 290 P.2d, 26 talks of the best interest for children
and the spectrum of factors taken into consideration in evaluating best
interest.

HI.

Whether the trial court Judge did reversibly error in awarding custody of
Brage and Mahayla to their father based upon the time the children were in
his care, specifically the time stemming from a temporary order issued in
November 2006. Utah Code 30-3-10(2) specifically addresses the issue of
8

Allred v. Anderson
awarding custody based upon factors the court should consider.
IV.

Whether the trial court Judge did reversibly error in granting custody of the
Brage and Mahayla to their father when Elizabeth has and can provide more
stability for the children. Paryzek v. Paryzek, 116 P.2d 78 states a court
must look at a child's need for stability.

V.

Whether the trial court Judge did reversibly error in granting custody of
Brage and Mahayla to Jason without considering kinship bonds with
Wylee, their half brother. Hutchison v. Hutchison, 643 P.2d 38, 40, 41
talks of the need to keep siblings together.

VI.

Whether the trial court Judge did error in not taking into account
Elizabeth's new son Wylee Allred and Elizabeth's stay at home mother
status when configuring her child support obligation.
302(2)(c) illustrates the mother's obligation table.

9
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STATEMENT OF THE CASE
This case comes before the Appellate Court with regard to child custody
and children's best interest. A stay at home mother was denied custody of her
children based upon a trial court's ruling that the children had been with their
father for two years and should remain in his care. This decision came with
evidence of the father's arrest for domestic violence and child abuse, a letter from
the custody evaluator stating the father had been abusive and will continue to
minimize the role of the mother and that unless there was a Special Master
appointed to this case, the children should be with their mother, evidence the
mother had been the primary care giver to the children, and knowledge of two
protective orders granted to the mother because of the father's abuse. Also before
the Appellate Court is the issue of child support obligations required of the mother
based upon the trial court's custody ruling. These decisions are contrary to
precedent and should be reversed.
A. Elizabeth Allred fka Anderson and Jason Anderson
Elizabeth Allred, the Appellant, grew up outside of Utah. Her immediate
family is currently all over the United States, with the exception of a few siblings
living in Utah. Jason Anderson, the Appellee grew up in Monroe, Utah. Elizabeth
met her now ex-husband Jason Anderson, while serving a mission for The Church
10
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of Jesus Christ of Latter- Day Saints, ("LDS"). They dated for nine months after
returning home from their missions before Elizabeth found out she was pregnant
with their first child, Brage Talbot Anderson. Jason and Elizabeth married in
attempt to "do the right thing" on March 11, 2000. Jason suggested they live
closer to his family in Utah and Elizabeth agreed. She continued to pursue her
college education at Utah State University taking courses and working while she
was pregnant. Jason worked seasonal jobs for the Forest Service and failed to
complete his bachelor's degree.
Brage was born six weeks early at the Utah Valley Regional Medical
Center on September 4, 2000.

He was in the Neonatal Intensive Care Unit

("NICU") for several weeks. Elizabeth stayed with him while he was at the
hospital and did not work while he was there.

Jason continued to work his

seasonal job with the Forest Service.
Brage arrived home on oxygen and required special medical care.
Elizabeth provided that care to Brage until finances were such that she was asked
by Jason to go back to work. Jason found Elizabeth a job with Airfree Wireless, a
cellular company, where he was also working. She found a babysitter for Brage
that could attend to his special needs as he started to get healthier. She continued
to work for Airfree Wireless for one year until the family moved to Logan to finish
11
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school at Utah State University.
While in Logan, Elizabeth gave birth to their second child, Mahayla
Elizabeth Anderson on March 19, 2002. Elizabeth asked her younger sister, Sarah
Price to come and live with the family for a few months to help with the children,
which Sarah did. Sarah moved out in January 2003 to pursue her own college
education. Elizabeth finished her Bachelor's Degree in Sociology in May 2003 and
stayed home with the children until December 2003.
Once again, Jason asked Elizabeth to go back to work and she found a job
with the Division of Child and Family Services ("DCFS"). She began with DCFS
in January 2004. Jason continued to work on his degree but was unsuccessful as
he was put on academic probation for cheating and failing grades. ^See-Addendum^
•G): To this day he has not completed his bachelor's degree.
Jason moved the family to Riverdale, Utah to be closer to Elizabeth's
employment while he remained unemployed. Elizabeth found a day care for the
children three days a week while Jason worked on his college classes at the
Brigham City, Utah State University site and to find employment.
Jason moved out of the family home in May 2004 because he was arrested
for Domestic Violence and child abuse. His brother Kevin Anderson bailed Jason
out of jail. Elizabeth filed a protective order then later had it dismissed.
12
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Jason moved in with his parents in Monroe, Utah for eight months.
Elizabeth allowed the children to visit with their father every other week until it
became emotionally too much on the children. Elizabeth told Jason she would not
allow the long visits with their father any more and something else would have to
be arranged.
Jason moved back into the family home in Riverdale in October 2004 and
said he needed to be closer to his family in Monroe. Elizabeth sought a job
transfer to another DCFS office but the closest she could find was in Manti.
Jason found a home in Richfield, Utah for the family in January 2005. In
February 2005, Jason found employment with the Bureau of Land Management
("BLM") in Richfield. Because Elizabeth's job was a forty-five minute commute
and she and Jason worked the same hours (8-5 Monday through Friday) Jason and
Elizabeth agreed Jason would take the children to daycare and pick them up from
daycare unless there was a day Elizabeth was going to work late, she would take
the children, or coming home early, she would pick the children up.
In August 2005, Elizabeth left the marital home for one week because of
the abuse and then returned shortly after. She left later the same month with a
protective order and custody of the children. She moved to Manti, Utah and filed
divorce papers. Jason also filed divorce papers the same day and Jason was
13
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considered the Petitioner in the divorce matter.
B. Domestic Violence in the marriage:
While working for Airfree Wireless, Jason came into the store and became
angry with Elizabeth and threw a five gallon water jug through a wall, causing
damage to the building. Elizabeth talked with Jason's mother, Kathy Anderson
about the incident and Jason's brother Kevin Anderson helped fix the hole in the
wall. Elizabeth also talked with her supervisor, Randi Spurling about the incident
and Randi shared with her information on Domestic Violence. At the trial while
under oath, Kathy denied any knowledge of the conversation with Elizabeth.
Randi testified of her knowledge of the conversation and actual damage to the
building.
While living in North Logan, Jason grabbed Elizabeth's head and slammed
it into a door jam because she was trying to take Brage to church and make it on
time.
Jason would have Elizabeth write some of his college papers for is classes
so he could pass.
While living in North Logan, Jason pulled Elizabeth out of the shower to
change Brage's diaper and stood her in front of Brage while she was naked.
Jason pushed Elizabeth out of a moving vehicle while dropping her off at
14
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the Sports Academy in Logan.
In Riverdale on May 14, 2004, Jason was arrested for Domestic Violence
and child abuse after Elizabeth called the police. Jason threw Elizabeth to the
ground causing whiplash, a small concussion, and a goose egg on the back of her
head. Jason poked Brage in the chest, yelling at him, causing a bruise in the
middle of his chest. He pled no contest to the charges. Elizabeth filed a protective
order in behalf of herself and the children. Jason and Kathy called Elizabeth and
asked her to drop the protective order which she did. Jason lived with his parents
in Monroe. He was ordered to attend anger management classes which he finally
completed in July 2005. Jason told Elizabeth to write a letter "to whom it may
concern" in regards to his charges to help get the charges reduced or gone. He
stated that if he had felony charges he could not work for the government. He told
her he would not have a way to provide for the family so Elizabeth would not be
able to stay home with the children like she desired if he were charged. Elizabeth
reluctantly wrote the letter and faxed it to Jason's attorney, Mike Labrum, at the
time, despite disagreeing with what she, herself wrote.
Jason threw Elizabeth's keys off 1-15.
Jason stated Elizabeth was the "worst thing that ever happened to [him]" at
her sister's wedding in New York, called her a "whore," and a "bitch." Jason told
15
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Elizabeth she was "worthless," she did not have a testimony, did not understand
the "atonement," and that he "hated" her. He constantly beUttled her in front of
friends and family and questioned her parenting judgment. He has also called her
"lazy."
While Elizabeth was pregnant with Mahayla, he grabbed her arm and threw
her to the floor because he did not like the way she was folding socks.
Jason threatened Elizabeth by emailing an almost naked pictures of himself
through his BLM e-mail, to Elizabeth's DCFS e-mail stating, "This may help you
remember who has the balls." (See Addendum B).
Elizabeth filed another protective order in August 2005 at which time she
was granted custody of the children. (See Addendum F). Elizabeth left the marital
home with the children and moved to Manti, UT. Once again, Jason and Kathy
called Elizabeth to drop the protective order and arrange visitations between Jason
and the children.
Testimony was given by Kathy Anderson's neighbor, Janet Cartwright
where she stated if there was abuse in the marriage, then Elizabeth instigated it.
C. Elizabeth reaches out for help
Elizabeth talked with several people in Jason's immediate family about the
abuse, including his mother Kathy Anderson and sister in law Sheila Anderson.
16
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Sheila told Elizabeth to "leave the marriage" if she was that "unhappy." Kathy
had several talks with Jason about his behavior which she later denied.
Elizabeth went to the LDS bishop of the family ward both Jason and
Elizabeth were attending and talked with him about her concerns. He referred the
couple to marriage counseling at LDS family Services. Jason and Elizabeth
attended counseling together on three different occasions, in Logan, in Riverdale,
and once in Gunnison with Mike Jensen who taught Jason's anger management
classes.
Elizabeth talked with several of her supervisors at work concerning the
abuse and a DCFS case was opened against Jason for child abuse. He was initially
"supported" for the abuse.
Elizabeth talked with her family about the abuse, including her sister Sarah
who lived with the family for several months.
Elizabeth talked with friends about the abuse, some of whom helped her
move out of the home in August 2005 to move to Manti.
Several times after certain abusive situations, Jason would send Elizabeth
flowers, say he was sorry, and be very nice. This was very indicative of the cycle
of abuse Elizabeth underwent.
Elizabeth applied for relief with Crime Victims Reparations and received
17
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some assistance including funding for therapy for the children and moving
expenses.
D. Divorce Proceedings:
Elizabeth and Jason filed divorce papers on the same day. Jason was found
to be the Petitioner in the case. On September 19, 2005 an Order to Show Cause
hearing was held. Elizabeth still had the children with her in Manti and the Judge
left them in her care. On November 14, 2005, the Order to Show Cause Hearing
continued. At that hearing, Elizabeth was questioned about a one time sexual
relationship with a man named Brett McCall. She admitted it happened one time
and it was after she left Jason, while the children were visiting with their father, in
between the dates of September 19, 2005 and November 15, 2005. The court
found Elizabeth to be "unfaithful" to Jason, stated Jason was more "religiously
compatible" because he took the children to church for thirteen weeks in a row
(which is a ridiculous finding because the children were in Elizabeth's custody
from August until November) and in the very next paragraph granted Jason's
request for custody. (See Addendum C page 3, paragraph 11 and 12.) Elizabeth
testified she still attended church and believed it's teachings. She continued to go
to church and take the children with her when they were in her care. The Court
also found Jason to be the primary care giver to the children with little reason as to
18
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why (See Addendum C page 3 paragraph 10.) The Court stated the children should
be with their father because they had lived in Richfield from January 2005 until
the current date despite testimony of the abuse and Elizabeth's role as primary care
giver to the children (See Addendum C page 3 paragraph 9.) The Court stated the
children expect Jason the petitioner to provide for their care and go to him rather
than the respondent but there was no evidence of this at the Order to Show Cause
hearing. The Court ordered Elizabeth to pay child support for the children, which
she did. The Court ordered a custody evaluation to determine the best interest of
the children. The Court ordered a Guardian ad Litem ("GAL".)
Elizabeth continued to utilize her small amount of visitation with the
children at every chance she could.

She attended their special school events,

sports activities, spoke on the phone with them often, and dance recitals. She took
them to the doctor if they were in need while in her care.
Elizabeth's attorney filed a Motion for a Divorce Bifurcation and the
Petitioner objected. However, the divorce was bifurcated on January 19, 2006.
Elizabeth's attorney withdrew counsel on May 22, 2006 and Elizabeth
began to represent herself.
The GAL in the case was Karla Stahali. She visited the children in the
home of their father six weeks after being placed in his custody, a few days after
19
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Christmas. Elizabeth attempted to contact about Karla visiting with Elizabeth and
the children while they were in Elizabeth's home, but she refused. Elizabeth
attempted several times to contact Karla, as Elizabeth was Pro se, and Karla
refused to speak with her. Elizabeth attempted to send Karla information regarding
the abuse in the marriage and concerns about Jason and children, but the
information was rejected. On September 12, 2006, Elizabeth finally filed a motion
for a new GAL because of Karla's lack of interest in the case as she was not doing
any investigating. After receiving notice of the motion, Karla filed a Motion with
the court stating she wished to withdraw from the case. She stated the children
were fine with their father and that unless there was a significant reason to move
the children, they should stay in his care. A hearing was held on October 16, 2006
to hear arguments on the motion filed by Elizabeth. A new GAL was denied and
Karla was released. On February 5, 2007 Elizabeth withdrew her Motion for a
new GAL to be appointed to the case.
Because of the concern on the custody evaluator, Elizabeth filed a motion
with the court for a new appointed custody evaluator which was granted on August
31,2006.
The custody evaluation started shortly after. Dr. Jay Jensen was appointed
to the case. Jason dragged his feet at the beginning of the evaluation but finally
20
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completed all aspects of the evaluation. On October 16, 2006 Elizabeth asked the
Court to issue a court order having Jason sign releases of information from
marriage therapy for the custody evaluator, as Jason refused to sign the releases.
The order was granted on December 11, 2006.
Elizabeth requested several times from Dr. Jensen, his report at the
completion of the evaluation but to no avail was unsuccessful. Elizabeth then
retained Mr. Sean Petersen as her attorney and Mr. Petersen spoke directly with
Dr. Jensen and Mr. Neeley, Jason's attorney concerning the evaluation. Dr. Jensen
submitted a letter to both parties stating his opinion concerning the custody of the
children. (See Addendum A). Dr. Jensen's report stated, "Jason lacks a true
understanding of Elizabeth's value to the children." He also stated Elizabeth was
the better choice in deciding who should have custody.

Dr. Jensen stated

Elizabeth will "safeguard" the relationship between the children and their
fatherand that she had been the primary caregiver to the children. If there was not
a Special Master appointed in the case, then the children should live with
Elizabeth.
A trial date was set for August 23, 2007. Mr. Petersen came down with an
illness and at the last minute cancelled the trial with out Elizabeth's knowledge
and rescheduled it for January 30 and 31, 2008, therefore prolonging even further
21
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the time the children were with their father.
E. Bryant and Wylee Allred:
Elizabeth started to date Bryant John Allred, "Pete" shortly after her
bifurcated divorce. She and Pete were married September 15, 2006. Pete has held
steady employment and has strong family bonds in the Sanpete County area. His
ancestors settled Spring City, Utah were he was bom and raised along with all of
his siblings and cousins.

Brage and Mahayla have been very involved and

welcomed into this family, their reunions, outings, and other family activities.
Pete has picked the children up for visitations and gone with Elizabeth to drop the
children off to their father.

He currently remains active in their lives. Pete

testified at the trial that he has loves Brage and Mahayla like he would if they were
his biological children. He also testified to the activities he has done with the
children, including but not limited to hiking, hunting, and playing in the snow.
Wylee Bryant Allred was bom September 20, 2007 to Elizabeth and Pete.
Elizabeth quit her job with DCFS one week before Wylee was bom to be a stay at
home mother, something she had wanted to do since the birth of Brage. Pete has
made this available to Elizabeth and she has not returned to full time employment.
Brage and Mahayla have shown an obvious bond to their little brother and their
step-father.
22
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SUMMARY OF ARGUMENT
1. Elizabeth should have been designated as the primary care giver to Brage and
Mahayla Anderson. It is clear through her testimony and the testimony of others
during the trial court she chose to stay home with the children twice during the
marriage for extended periods of time and is currently a stay at home mother. She
provided for their basic needs and more and continues to have that desire. Jason
never was the primary care giver to the children until the trial court Judge awarded
custody to Jason in November 2005. This decision should rightfully be reversed.
2. Domestic Violence should have been considered in the decision for custody.
Jason was abusive to Elizabeth and the children in the marriage. The history of
domestic violence and abuse was not taken into consideration when the decision
for child custody was made. It should not only have been considered, but should
have been the number one reason why Elizabeth should have been given custody
of Brage and Mahayla. Jason was arrested and convicted for domestic violence
and abuse which was presented into evidence and not taken into consideration in
determining custody. The determination for custody of Brage and Mahayla should
rightfully be reversed and awarded to Elizabeth.
3. Time should not have been given the final determining weight in awarding
custody of Brage and Mahayla. At the end of the trial, the Judge made it clear he
23
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felt both parents were good parents. He decided to leave the children in the care of
Jason because the time the children had been with him was long enough to
determine it was in their best interest to stay there. This decision should be
reversed and the children should be placed in the custody of Elizabeth.
4. Stability of the children was not looked at thoroughly enough to award the
children to their father Jason. Elizabeth testified to a more stable environment as
she was a stay at home mother, could be there for the children when they arrived
home from school, would not return to work, had another child in her home, had
remarried and provided the children with a two parent household, has bought a
home in Fairview were Pete works as a police officer, and where the children have
their own bedrooms.
5. Brage, Mahayla, and Wylee should live together as siblings. They have a bond
with one another and need to be together. Dr. Jensen discussed this issue in his
evaluation.
6.

Wylee should be included into the child support obligation as well as

Elizabeth's stay at home mother status. In determining Elizabeth's child support
obligation for the children, consideration was not appropriately given to the recent
change in circumstances in Elizabeth's life, specifically in that of a stay at home
mother.
24
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ARGUMENT
1. Elizabeth should be designated as the primary care giver:
The trial court must use discretion in finding which parent to be the primary
care giver of children. Utah Rules of Civil Procedure 52(a) state the Appellate
court will not, "upset a trial court's findings unless clearly erroneous." Elizabeth
would agree with this rule. However, in this case, the trial court found Jason to
have been the primary care giver to the children at the Order to Show Cause
hearing on November 14, 2005 despite testimony offered otherwise. Elizabeth
testified she had stayed home with the children on two different occasions for
extended periods of time, specifically after Brage was born and after she
completed her college degree.

She also testified that she took care of the

children's basic needs and more. Also, when she returned home from work she
testified she would make meals, bathe the children, and put them to bed. At the
trial in January, Elizabeth provided evidence of such by providing he court with
pictures of her caring for the children while she was married to Jason. Tucker v.
Tucker, 910 P.2d, 1214 states,
"This 'discretion' stems from the reality that in some
cases the court must choose one custodian from two
excellent parents, and its proximity to the evidence
25
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places it in a more advantaged position than an
appellate court. Thus the determination of custody may
frequently and of necessity require a choice between
good and better."
In the case between Jason and Elizabeth, Elizabeth provided the court with
evidence that she had been the one to care for the children, she had stayed home
with the children, and desired to maintain that role.
Evidence was also provided by Dr. Jay Jensen, who completed the custody
evaluation in his letter. In his letter submitted into evidence he stated, Elizabeth
has been the primary care giver to the children. (See Addendum A). In Myers v.
Myers, 768 P.2d 979, it states,
"When determining the issue of child custody, factors
which are relevant in choosing between custodial
situations include identity of primary caretaker during
marriage, identity of parent with greater flexibility to
provide personal care of child, stability of environment
provided by each parent, and identity of parent with
whom child has spent most of his time pending
custody determination.55
26
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Meyers v. Meyers continues,
"However, the trial court should be carefiil not to
reward primary caregiver, if primary caregiver gained
that

status

consequential

wrongfully,

by

advantage

in

giving

wrongdoer

evaluating

custody

question."
In this particular case, Jason was wrongfully determined to be the primary
caregiver of Brage and Mahayla at the Order to Show Cause hearing in November
2005. After a qualified custody evaluator completed his evaluation and his letter
was submitted into evidence, stipulated to by both parties, the Judge gave Jason a
consequential advantage in custody by deciding STILL, that he was the primary
care giver of the children, despite the evaluators determination that Elizabeth had
in fact been the primary care giver to Brage and Mahayla. The Judge did not take
the evaluator's finding of the primary caregiver role into consideration as he
should have done. Elizabeth should rightfully and legally be determined to have
been the primary care giver to the children.
2. Domestic Violence and abuse should have been considered in the decision
for custody.
The findings did not include enough of the history of the domestic violence
27
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or abuse Elizabeth testified to and was not added as weight in the custody
determination. The Cycle of Abuse describes perfectly what had occurred during
the marriage. Elizabeth's attorney at the time of the Order to Show Cause hearing
in November 2006 reminded the Judge of the Cycle of Abuse and that Elizabeth
had experienced this during her marriage to Jason. Lenore Walker wrote a book in
1979 entitled, "The Battered Woman." Following is the cycle of abuse that is
outlined in her book.
" Incident
• Any type of abuse occurs (physical/sexual/emotional)
Tension Building
• Abuser starts to get angry
• Abuse may begin
•

There is a breakdown of communication

•

Victim feels the need to keep the abuser calm

•

Tension becomes too much

•

Victim feels like they are 'walking on egg shells'

Making-Up
•

Abuser may apologize for abuse

28

Allredv. Anderson
•

Abuser may promise it will never happen again

•

Abuser may blame the victim for causing the abuse

•

Abuser may deny abuse took place or say it was not as bad as the
victim claims

Calm
•

Abuser acts like the abuse never happened

•

Physical abuse may not be taking place

•

Promises made during fmaking-upf may be met

•

Victim may hope that the abuse is over

•

Abuser may give gifts to victim

The cycle can happen hundreds of times in an abusive relationship. Each stage
lasts a different amount of time in a relationship. The total cycle can take
anywhere
Often,

from

a

few

hours

as time goes on, the

to
?

a

year

or

more

making-upf and fcalmf

to

complete.

stages

disappear.

Adapted from the original concept of: Walker, Lenore. The Battered Woman. New
York: Harper and Row, 1979. "
Jason had a history of domestic violence and abuse in the marriage which
the children witnessed and experienced several times. Elizabeth testified to this
abuse and provided the court with a police report from Jason's arrest which was
29
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not submitted into evidence because it was found to be hearsay. However,
testimony was given by Elizabeth as to the abuse. Randi Spurting, Jason's
supervisor at Airfree Wireless, also testified she was aware there was abuse in the
marriage. She testified she witnessed a hole in the wall Jason admittedly created
because he was upset with Elizabeth while she was working.
In the abuse against the children, Elizabeth testified of the incident which
led to Jason's arrest for child abuse and domestic violence. DCFS investigated the
allegations and initially supported the abuse against Jason.
In this case, Elizabeth moved out of the marital home because of abuse and
took the children with her. Placing them with their father in November 2005 was
an error on the part of the Judge. To leave the children with their father because
they have lived with him of two and a half years prior was another mistake which
exacerbated the initial mistake the trial court made and the children should
rightfully return to the custody of Elizabeth. Temporary custody is just that,
temporary. A temporary order is not to be treated as a permanent order. After a
day and a half of testimony, a custody evaluation, pictures of Elizabeth taking care
of the children, and testimony once again of domestic violence from Jason, the
Judge stated at the trial he was not convinced any findings made in November
were made in error and asked they be adopted into the current findings as reflected
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in the Supplemental Findings and Conclusions of Law (See Addendum I).
Elizabeth objected to some of the findings and the Judge issued a Combined
Memorandum Decision including some of her objections (See Addendum D). A
concern for Elizabeth was the Judge's statement that he made correct findings in
November 2006 and wanted to leave those findings in place. In the Order to Show
Cause, he did not find "the Petitioner had the children a larger portion of the
time/' (See Addendum C, page 2 paragraph 5). He actually crossed out that finding
with his initials on top. The Judge did not cross this finding out in the
Supplemental Findings and Conclusions of Law (See Addendum I page 2,
paragraph 9,) but actually left it in place.

In the Combined Memorandum

Decision, the Judge stated, "This objection should be overruled because the
evidence in this case shows that the petitioner had the children a larger portion of
the time/5 (See Addendum D, page 4, paragraph 3,) but does not explain what that
evidence is or was or what the change would be from the Order on Order to Show
Cause to the Combined Memorandum Decision.

Reid v. Mutual of Omaha

Ins.Co., 776 P.2d 896, 899 (Utah 1989) (quoting Utah r. Civil. P.52 (a))
These "findings must be articulated with sufficient
detail so that the basis of the ultimate conclusion can
be understood." Id. Otherwise, "[t]he failure to enter
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adequate findings of fact on material issues may be
reversible error."
Despite all the evidence presented in this case, the Judge left the temporary
order in place and did not place enough weight on the domestic violence and abuse
experienced by Elizabeth and the children in the marriage. Utah Code 30-3-10(1)
states,
"If a husband and wife having minor children are
separated, or their marriage is declared void or
dissolved, the court shall make an order for the future
care and custody of the minor children as it considers
appropriate."
The trial court found it appropriate to award custody of Brage and Mahayla
to Jason, their abusive father which Elizabeth would ask the Appellate court to
find as a reversible error as Jason's history was that of domestic abuse toward
Elizabeth and the children.
3. Time should not have been given the final determining weight in awarding
custody of Brage and Mahayla:
This is particularly an issue in that though there are several factors in
determining custody and time is one of those factors, it was not the factor that
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should have "won out" when more important factors were at hand. The trial courts
use broad discretion in determining which issues are more important than others.
In this particular case, it was a reversible error to place "time" as the most
significant reason for a custody determination. The Judge stated the children were
in a stable environment with Jason and because of the "time" they had been with
him, they should stay in his care.
It is important to remember Elizabeth left the marital home because of
abuse. She moved to Manti after be granted a protective order which gave her
custody of the children. At the Order to Show Cause hearing in November 2005,
Judge Mower ordered the children back to Richfield with their abusive father
because the children had been in Richfield for eight months prior.

Then in

January 2008 the Judge stated the children should stay with their father because it
has been two and a half years that they have been under his care. Larson v.
Larson, 888 P2d 719 states,
"In any event, especially with younger children, the
disruption of moving with their life long primary care
giver would usually be less detrimental than a sudden
change in who is serving that important role."
Though time should be a consideration in determining custody, it does not
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hold the same determining weight as say, domestic violence in a marriage and who
the primary care giver has been to the children. Utah Code 30-3-10(l)(i),(ii),(iii),
reads custody should be determined on,
"(i) the past conduct and demonstrated moral standards
of each of the parties; (ii) which parent is most likely
to act in the best interest of the child, including
allowing the childfrequentand continuing contact with
the noncustodial parent; (iii) the extent of bonding
between the parent and child, meaning the depth,
quality, and nature of the relationship between a parent
and child;"
Also, in Utah Code 30-3-10(2) it states,
"...In awarding custody, the court shall consider,
among other factors the court finds relevant, which
parent is most likely to act in the best interest of the
child, including allowing the child frequent and
continuing contact with the non-custodial parent as the
court finds appropriate."
InMaughan v. Maughan, 770 P. 2d 157, 159, (Utah 1989) quotes and cites
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omitted,
The trial court is given "broad discretion" in making
child custody awards, id., and "jw]e will not substitute
our judgment for that of the trial court unless the action
it takes is so flagrantly unjust as to constitute an abuse
of [that] discretion," id at 160 (citation omitted).
Elizabeth would argue the trial court judge did "flagrantly" error in its
decision to award custody to Jason. Elizabeth testified to her difficulties she had
experienced in working with Jason in that he would often make it difficult for her
to have visitations with the children or attend their activities, specifically school
meetings with teachers and in speaking with teachers. Brage's own kindergarten
teacher, Mrs. Mitchell testified she refused to speak with Elizabeth because of
Jason's direction not to. Lorraine Barrowman, a daycare provider for the children,
testified she quit doing daycare for Jason because of other people in the
community she had spoken with about Elizabeth. She stated she quit, "for selfish
reasons." Dr. Jensen's report stated, "Because of [Jason's] inclination to devalue
[Elizabeth] and to not genuinely recognize her worth to the children he is inclined
to minimize her role and it is not the ideal choice for primary residential care." He
also stated Elizabeth would promote a healthy relationship between the children
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and their father. (See Addendum A) To designate Jason as the custodial parent has
continued to leave its mark on the children as Jason has not and will not, "allow
the child[ren] frequent and continuing contact with the non-custodial parent," and
has not, "actjed] in the best interest of the childjren]".
Despite the difficulties Elizabeth has had in working with Jason, it has been
manageable and Elizabeth has continued to have her visitation with the children.
Dr. Jensen stated a Special Master ought to be appointed in this case if Jason were
given custody because, "he cannot have the authority which goes with being the
primary care giver," (See Addendum A). However both Jason and Elizabeth
testified they felt there was no need for a Special Master in this case. Despite the
recommendation from Dr. Jensen, the Judge decided not to appoint a Special
Master, yet left the children in the care of their father.
4. Stability of the children was not looked at thoroughly enough to award the
children to their father Jason:
Elizabeth is now a stay at home mother and has not returned to full time
employment. Because the children live with their father, who works full time,
they are subjected to surrogate care.

Since they have been in Jason's care

(November, 2005) they have been in five daycares, namely Camla Neilson, Patsy
Blake, Lorraine Barrowman, Melissa Carnillus, and then Lorraine Bowerman
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again. Jason has left the children home alone and stated in his testimony he felt
that it was ok to do such a thing. Brage and Mahayla also share a bedroom at their
father's house. In Elizabeth's house they have their own separate bedrooms.
Hutchison v. Hutchison, 649 P.2d 38, 40 (Utah 1982) states,
The parental presumption, "recognizes the natural right
and authority of the parent to the child's custody. It is
rooted in the common experience of mankind, which
teaches that parent and child normally share a strong
attachment or bond for each other, that a natural parent
will normally sacrifice personal interest and welfare
for the child's benefit, and that a natural parent is
normally more sympathetic and understanding and
better able to win the confidence and love of the child
than anyone else."
In application to this case, Elizabeth was denied custody of her two
children while Jason was awarded custody. Elizabeth provided evidence that she
was a stay at home mother and will remain as such. If Brage and Mahayla were to
be awarded to Jason, they would have to be in surrogate care as Jason works a full
time job of at least forty hours per week. There would be absolutely no surrogate
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care necessary if Elizabeth were given custody. Two different day care providers
testified in January 2008 (Melissa and Lorraine) and one in November 2006,
Camla Neilson, they had taken care of Brage and Mahayla in their home and it
was there understanding Jason would continue to work. Melissa specifically
testified she felt that if a mother could stay home with her child, she should be
given that right.
Paryzek v. Paryzek, 776 P. 2d 78 states, "[The] trial court must examine a
child's need for stability." Jason has moved from his home in Richfield to his
mother's home in Monroe, and then to another home in Monroe. Jason also
placed Brage in two different preschools in the middle of the year which would
total three preschools in one year as Elizabeth had him enrolled in Manti and the
trial court judge changed custody in the middle of the school term.
Prior to Elizabeth and Jason's divorce, the children moved seven times,
Richfield (two different homes), North Logan (two different homes), Riverdale,
Richfield again, and then Manti. These children are begging for some stability,
something Elizabeth can and will provide as she had testified to.
Elizabeth testified the children do not know from day to day who will be
picking them up from daycare as on some days Jason does or others, his mother
Kathy, father Richard, or various other people do. Also, in the summer months
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when school is not in session, the children are subjected to surrogate care all day
long as their father works. Jason's job is also a temporary job where he is paid
from a federal grant.
5. Brage, Mahayla, and Wylee should live together as siblings.
Utah Code 30-5(a)-102(2)(a), defines a relationship with a sibling whether half or
whole blood to be, a "Person other than a parent" related to the child by marriage
or blood. Brage, Mahayla, and Wylee are siblings. Tucker v. Tucker, 910 P.2d,
1209, 1215 quoting Hutchinson v. Hutchinson, 649 P.2d, 38, 41 (Utah 1982),
"the court accounts for "the preference of the child;
keeping siblings together; the relative strength of the
child's bond with one or both of the prospective
custodians; and, in appropriate cases, the general
interest in continuing previously determined custody
arrangements where the child is happy and well
adjusted."
To separate Brage, Mahayla, and Wylee would not be in any of the children's best
interest. Elizabeth testified to the joys the children have when they are all
together. Dr. Jensen addressed this issue in his letter stating there is a "need to
develop a relationship with half siblings." (See Addendum A). Also in Carpenter
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v. Carpenter 290 P.2d, 26 (Utah 1999),
"Although the court considers many factors, each is
not on equal footings... The importance of the myriad
of factors used in determining a child's best interests
ranges from the possibly relevant to the critically
important.

At the critically important end of the

spectrum, when the child is thriving, happy, and well
adjusted lies continuity of placement."
Brage and Mahayla were originally placed in Elizabeth's care and custody and had
been since birth. They were thriving, happy, and well adjusted. Initially removing
them from their primary caregiver and their environment was not in their best
interest.
To leave the children in the care of a daycare provider instead of placing
them in the care and custody of their mother with no reason as to "why" other than
the TIME factor is clearly an erroneous judgment from the trial court and should
be reversed.
6. Wylee should be included into the child support obligation as well as
Elizabeths stay at home mother status:
Elizabeth was nursing Wylee and was unable to work because he was so
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young. In the temporary order, issued in November 2005, Elizabeth was ordered
to pay $492 per month, which she did, even after quitting work until the funds
were no longer available to pay such amount. The Judge did not take Wylee into
consideration when computing the amount of the new obligation and stated he
could not take Wylee into consideration because the amount owed in child support
would be less than what was in the temporary order.

However, upon new

calculations, Elizabeth was ordered to pay $475 per month in child support, based
upon an income she no longer had and Jason's employment with the BLM.
Elizabeth agreed at court she might be able to pay a child support amount based
upon minimum wage, but even then, Pete would be the one to pay the amount and
not Elizabeth as she was not working. Legally, Pete is not obligated to this debt.
But as long as the children were not in her care, she would pay what she could.
The Mother Obligation Child Support Calculator which is based on UCS 78b-12302(2)(c) states,
"(2) The table in this Subsection (2) shall be used to
modify a temporary judicial child support order
established on or before December 31, 2007, if the
new order is entered on or after January 1, 2008."
This is a special situation, in that the kind of child support Elizabeth is able
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to provide to her children is that of time and not money. She is unable to work
because of her infant son, Wylee with whom she has in her care. There is very
little case law to support or oppose a stay at home mother's child care obligation
with an infant child in the home of the parent who provides for most of the child's
needs while other children live with a parent who works full time. As such, this
order should be reversed if custody is not awarded to Elizabeth and the child
support obligation should include Wylee into the consideration with Elizabeth's
current position as a stay at home mother. (See Addendum £).
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CONCLUSION
Elizabeth not only provided the trial court with enough evidence that she in fact
was the better parent but also that she was in a better position to have custody of
Brage and Mahayla. As such the judgments of the trial court should be reversed in
that Elizabeth should be determined to be the primary caregiver to Brage and
Mahayla, Elizabeth be awarded physical custody of Brage and Mahayla, and if the
custody issue is not reversed, then the child support obligation be reconsidered for
an appropriate amount.
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STATEMENT REGARDING ORAL ARGUMENT
Appellant requests oral argument. This appeal raises questions of importance to
non custodial parents, specifically stay at home mothers, throughout this Circuit,
to which the district court seriously misconstrued best interest of minor children
and domestic violence laws.

Respectfully
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JAY P. JENSEN, P H . D .
CLINICAL PSYCHOLOGIST

May 18, 2007
Sean Peterson, Esq.
Via fax to: 377-4991
Douglas Neeley, Esq.
Via fax to: 435-835-5057
In the interests of the Anderson children
Dear Counsel,
As promised in our phone conversation the other day, I am providing you with
information to assist in further settlement discussions before leaving town.
As you know ideal best interests recommendations would preserve both Jason and
Elizabeth as parents (in parental roles) to the children. The distance between the
homes presently prohibits that arrangement. If at any time the distance between homes
becomes close enough to execute a shared parenting arrangement, I would
recommend doing that The children's ideal best interests will not be served with one, or
the other on the periphery of their lives.
However, realistically a choice has to be made. The children have already
accommodated the loss of their mother in a primary parental role. She is the one who
located away from them. While she possesses many strengths Jason does not, \ do not
recommend the children be disrupted from the integration and stability they have
achieved in the present arrangement. Thus, I give conditional support to Jason as the
primary residential parent in a joint legal custody arrangement.
The conditions
Jason lacks a true understanding of Elizabeth's value to the children. This was the case
during the marriage, and has been the case since. Because of his inclination to devalue
her, and to not genuinely recognize her worth to the children he is inclined to minimize
her role, and is not the ideal choice for primary residential care. Primary residential
parents have the unique responsibility of being psychologically wise enough to promote
and facilitate the children's free cultivation of relationship with the non-residential
parent. Elizabeth is the better choice for this role. Jason's approach will increase

811 N. University Avenue
Prvvo, Utoh 84604
801-377-9660
Fax: 801 -377-5050
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In the interests of:
The Anderson Children
Page 2
conflict between he and Elizabeth, and the children are harmed by both inter-parental
conflict that develops, and by Jason's inability to recognize Elizabeth's strengths. Had
Jason actively supported, rather than frustrate Elizabeth's past attempts, I do not
believe the conflict would have been maintained at the level it has.
Thus, the condition: If Jason is to be primary residential parent he cannot have the
authority which goes wrth it A special master must be appointed to address the conflict,
and to ensure the children have optimal opportunity for relationship development with
their mother.
If a special master is not appointed, I recommend the children's primary residence be
with their mother. She will safeguard the children's relationship with their father, she will
have greater time available after she quits work, and the children will have a better
opportunity to develop relationships with half-siblings. If Elizabeth moved back to the
area where the children reside, I would recommend a shared parenting arrangement
which would maximize parental availability to the children. Given their different work
schedules, I believe the children would spend more time in the care of their mother. I
also do not believe Jason's role and relationship with the children would be diminished.
I hope this information helps-1 will be back around June 8,2007. Let me know if I can
be of further assistance.
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ADDENDUM B

zabeth Anderson - Re: me

From:
To:
Date:
Subject:

<Jason_Anderson@blm.gov>
"Elizabeth Anderson" <eanderson@utah.gov>
8/23/2005 4:57:28 PM
Re: me

This may help you remeber who has the balls!(See attached file:
DSC00005.JPG)

izabeth Anderson - DSC00005.JPG
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DOUGLAS L. NEELEY 6290
Attorney for Petitioner
1st South Main, Suite 201
P.O. Box 7
Manti, Utah 84642
Telephone: (435)835-5055
Facsimile: (435)835-5057
IN THE SIXTH JUDICIAL DISTRICT COURT OF SEVIER COUNTY
STATE OF UTAH

JASON ANDERSON
Petitioner,

:

ORDER ON ORDER TO
SHOW CAUSE

:

vs.

:

Civil No. .05460014Q

ELIZABETH ANDERSON

:

JUDGE DAVID L. MOWER

Respondent.

:

The above-entitled matter came on for hearing on Monday, the 14th day of November, 2005,
the Honorable Judge David L. Mower presiding. The Petitioner appeared in person and was
represented by his attorney, Douglas L. Neeley. The Respondent appeared in person and was
represented by her attorney, Jennifer D. Reyes. The Court, having received sworn testimony of the
parties and other evidence, having heard argument of counsel, and being otherwise fully advised in
the premises, now makes and enters the following findings and orders:
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FINDINGS
1. The parties were married on March 11,2000 in the City of Monroe, Sevier County, State
of Utah, and are presently married.
2. There have been two (2) children born as of the marriage: Barge, born September 4,2000,
who is currently 5 years of age, and Mahayla, born March 19,2002, who is currently 3 lA years of
age.
3. After living in Monroe, the parties moved to Logan, Utah to attend school.
4. The parties later moved to Riverdale, Utah and the Petitioner was issued a citation and
later plead no contest to Disorderly Conduct in 2003, and is still on probation to the Court.
5. In the later part of 2004 the Petitioner moved to Monroe and lived with his parents. The
Respondent continued^oresidsin Weber County, The42artiesagreed to alternate the children while
separatep. The Petitioner had the children a larger peftiofl-o£4he^ime, Jki October the Petitioner
returned to Riverdale, and then in January 2005, the parties moved to Richfield.
6. In August of this year the Respondent left the marital home, leaving the children with the
Petitioner and lived at the Gunnison Motel for a week The Respondent intended to leave again but
decided not to after talking with her counsel.
7. In August 2005 the Respondent filed a Protective Order in Sanpete County which was
later transferred to Sevier County.
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8. Today the Respondent has requested that the Ex Parte Protective Order be dismissed and
the Petition be vacated which the Court granted.
9. The Ex Parte Protective Order gave the Respondent custody of the parties minor children
without notice to the Petitioner. At the time, the children were living in Sevier County, and had done
so since January 2005. The children seem to expect the Petitioner to provide for their care and they
go to him when they are in need of attention rather than the Respondent.
10. The Court finds that the primary care-giver for the children has been the Petitioner th?~
Petitioner has found-4he4asttiffee chifchrare providers and takes the children to day care more
frequently that the Respondent, but her work schedule and-location of her job make it difficult for
her to participate as much as the Petitioner.
11. The Court finds, that when the parties were married, they jointly desired to submit
LA/VY
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themselves to a particular religion and live and by its tenants. The parties made promises to each
other and promised to be faithful to one another. The Respondent has been unfaithful and has failed
to keep her promises to the Petitioner. The children have attended the parties chosen church since
birth and the Petitioner, over the last 13 weeks, has taken the children to church.

The Respondent

has not attended, and it appears at this time that the Petitioner is more religiously compatible with
the children.
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12. Taking the evidence presented, the Court finds that it would be in the best interest of the
parties minor children that the Petitioner be awarded the temporary sole care and custody of the
minor children, subject to the Respondent's rights of standard visitation. The Court declines to
consider joint custody at this time.
13. The Petitioner is employed with the Bureau of Land Management and earns $17.86 per
hour. The Respondent is employed by the Division of Child and Family Services and earns $14.62
..perhour. Based thereon -the 'Pefitioner earns -S3 096 ..p?.r month and -the Respondent-earns $^>34 per
month. Beginning November 20, 2005 the Respondent should pay $492 per month as temporary
child support.
14. Both of the parties should be permanently enj oined from saying or doing anything in the
presence of the minor children (or in such a manner that the children will become aware of the
party's comments or actions) to convey any negative information, beliefs, feelings, etc., regarding
the other parent, or doing or saying anything that would in any way harm the relationship between
the children or the other parent. Both parents are to encourage the creation and maintenance of a
strong and healthy relationship between the other parent and the children. In no event shall either
party demean or disparage the parent in the presence of the children, or permit any third party to do
so.
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15. In accordance with UCA §78-45-7.16, each parent shall share equally the responsibility
for the work related and/or education related child care expenses for the minor children:
(a) If an actual expense for child care is incurred, a parent shall begin paying his/her
share on a monthly basis immediately upon presentation of proof of the child care expense, but if the
child care expense ceases to be incurred, that parent may suspend making monthly payments of that
expense while it is not being incurred without obtaining a modification of the child support order.
:.fb) A.parent who incurs child care expenses shall provide written verification of the
costs and identity of a child care provider to the other parent upon initial engagement of a provider
and thereafter upon the request of the other parent.
(c) The parent shall notify the other parent if any change of child care provider or the
monthly expense of child care within 30 calendar days of the date of the change. The parent
incurring child care expenses shall be denied the right to receive credit for the expenses or to recover
from the other parties share of the expenses if the parent incurring the expenses fails to notify the
other parent within said 30 days.
(d) Each party shall give the other party the first option to provide child care for any
period in excess of four hours.
16. It is reasonable and proper that both parties be required to maintain in effect a policy of
dental, health, and accident insurance at all times that such may be available through their employer
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at a reasonable cost with the minor child named beneficiary thereunder. Further, each party should
pay one-half (V2) of any deductible amounts, co-payments, and one-half (14) of all non-covered
medical and dental expenses (including, but not limited to, accidents, surgery, orthodontics,
ophthalmology, optometry [including eyeglasses], cavities/fillings, psychological and or psychiatric
care, hospitalization, broken limbs, physical therapy, continuing illnesses, allergies, etc.) for said
minor child
17'. Both parties should be entitled to-receive a credit ir. addition > 0 -the base -child support
amount for one-half QA) of the monthly medical insurance premiums actually paid for the benefit of
the minor child of the parties.
18. A parent who incurs medical expenses shall provide written verification of the cost and
payment of the expenses to the other parent within 30 days of payment.
19. Each party should reimburse the other party within 30 days for his or her share of any
medical or dental expense that has been paid by the other party that are not covered by health
insurance for the child.
20. That based upon the allegations of abuse the Guardian Ad Litem should be appointed
to investigate the allegations
21. The transfer of custody should take place on Friday at 7:00 p.m. and the Respondent
should deliver the minor children to the Family Support Center in Richfield.
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22. A custody evaluator may be appointed in this matter, and each party should pay Vi of the
costs of the evaluator. If the parties cannot agree on an evaluator, then the parties should submit a
list of three proposed evaluators, with their curriculum vitae by December 14, 2005.
23. Each party should keep the other party informed about the children's school, medical,
health, activities and other important events regularly and promptly.
Based upon the above factors, the Court enters the following orders:
-ORDER
1. The Ex Parte Protective Order is vacated and the Petition is dismissed with prejudice.
2. That it is in the best interest of the parties minor children that the Petitioner be awarded
the temporary sole care and custody of the minor children subject to the Respondent's rights of
standard visitation
4. Beginning November 20, 2005 the Respondent shall pay $492 per month as temporary
child support to the Petitioner.
5. Both of the parties are permanently enjoined from saying or doing anything in the
presence of the minor children (or in such a manner that the children will become aware of the
party's comments or actions) to convey any negative information, beliefs, feelings, etc., regarding
the other parent, or doing or saying anything that would in any way harm the relationship between
the children or the other parent. Both parents are to encourage the creation and maintenance of a
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strong and healthy relationship between the other parent and the children. In no event shall either
party demean or disparage the parent in the presence of the children, or permit any third party to do
so.
6. In accordance with UCA §78-45-7.16, each parent shall share equally the responsibility
for the work related and/or education related child care expenses for the minor children:
(a) If an actual expense for child care is incurred, a parent shall begin paying his/her
share on a monthly basi? immediately upon presentation ofproofof the child; care expense, but if the
child care expense ceases to be incurred, that parent may suspend making monthly payments of that
-expense while it is not being-incurred without obtaining a modification-of the child support order.'
(b) A parent who incurs child care expenses shall provide written verification of the
costs and identity of a child care provider to the other parent upon initial engagement of a provider
and thereafter upon the request of the other parent.
(c) The parent shall notify the other parent if any change of child care provider or the
monthly expense of child care within 30 calendar days of the date of the change. The parent
incurring child care expenses shall be denied the right to receive credit for the expenses or to recover
from the other parties share of the expenses if the parent incurring the expenses fails to notify the
other parent within said 30 days.
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(d) Each party shall give the other party the first option to provide child care for any period
in excess of four hours.
7. It is reasonable and proper that both parties be required to maintain in effect a policy of
dental, health, and accident insurance at all times that such may be available through their employer
at a reasonable cost with the minor child named beneficiary thereunder. Further, each party should
pay one-half (!4) of any deductible amounts, co-payments, and one-half (14) of all non-covered
medical and dental expenses /including, but not limited +o. accidents, •surge^", orthodontic?,
ophthalmology, optometry [including eyeglasses], cavities/fillings, psychological and or psychiatric
"are, hospitalization,.broken limbs, physical therapy, continuing illnesses, allergies, etc.; for said
minor child
8. Both parties should be entitled to receive a credit in addition to the base child support
amount for one-half (54) of the monthly medical insurance premiums actually paid for the benefit of
the minor child of the parties.
9. A parent who incurs medical expenses shall provide written verification of the cost and
payment of the expenses to the other parent within 30 days of payment.
10. Each party should reimburse the other party within 30 days for his or her share of any
medical or dental expense that has been paid by the other party that are not covered by health
insurance for the child.
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11. The Guardian Ad Litem is appointed to investigate the allegations
12. The transfer of custody shall take place on Friday at 7:00 p.m. and the Respondent shall
deliver the minor children to the Family Support Center in Richfield.
13. A custody evaluator may be appointed in this matter, and each party should pay Vz of the
costs of the evaluator. If the parties cannot agree on an evaluator, then the parties should submit a
list of three proposed evaluators, with their crirrculum vitae ..by December 1.4,-2305.
14. Each party shall keep the other party informed about the children's school, medical,
health, activities and other important events regularly and promptly.
15. All remaining issues are reserved for future determination and/or order of this Court
DATED this

** day of November, 2005.

JUDGE DAVID
District Court Ju
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JASON R ANDERSON,

COMBINED MEMORANDUM
DECISION

Petitioner,

Case No. 054600149

vs.
ELIZABETH ALLRED formerly known as
ELIZABETH ANDERSON,

Assigned Judge: D A V E ) L. M O W E R

Respondent.
This Combined Memorandum Decision includes rulings on the following motions and
objections: (1) Respondent's Motion for Attorney's Fees filed on February 6, 2008; (2)
Petitioner's Motion for Attorney's Fees filed on March 26, 2008; (3) Objection to Withdrawal of
Counsel filed by the Petitioner on March 24, 2008; (4) Motion for Reconsideration filed by the
Respondent on March 12, 2008; and (5) Objections to Findings of Fact and Supplemental Decree
of Divorce filed by the Respondent on April 1, 2008.
DECISION
Respondent's Motion for Attorney's Fees should be denied. Petitioner's Motion for
Attorney's Fees should also be denied. Objection to Withdrawal of Counsel should be sustained.
Motion for Reconsideration should be denied. Objections to Findings of Fact and Supplemental
Decree of Divorce should be partially sustained and partially overruled.

Combined Memorandum Decision

COMBINED MEMORANDUM DECISION, Case number 054600149,
Page - 2 ANALYSIS
A.

Cross Motions for Attorney's Fees
This case is an action to establish an order of custody, parent-time, and child support.

Under Utah Code Annotated, Section 30-3-3(1), the court may order a party to pay fees of the
other party "to enable the other party to prosecute or defend the action."
In this case, both parties are able to pay their own attorney's fees. Thus, neither party will
be awarded any.
The Motion for Attorney's Fees by Respondent should be denied. The Motion for
Attorney's Fees by Petitioner should also be denied. Each party should pay their own fees
incurred in this action.
B.

Objection to Withdrawal of Counsel
The bench trial in this case took place on January 30, 2008. Counsel for the Petitioner

was appointed to draft supplemental findings of fact and decree of divorce. On March 12, 2008,
and before these supplemental pleadings had been submitted to the Court for execution, counsel
for the Respondent filed a Notice of Withdrawal as Counsel.
Petitioner objects to this withdrawal because the findings and the decree in this case have
not yet been entered.
Under Utah Rules of Civil Procedure, Rule 74(a), an attorney may not withdraw without
leave of court if a motion is pending or a hearing or trial has been set. In this case, Respondent's

COMBINED MEMORANDUM DECISION, Case number 054600149,
Page - 3 attorney did not ask for leave of court to withdraw even though the findings of fact and the
decree had not yet been entered.
Therefore, Respondent attorney's Notice of Withdrawal should be ignored. Mr. Petersen
should be considered by this Court to be the Respondent's attorney.
Petitioner's Objection to Withdrawal of Counsel should be sustained.
C.

Motion for Reconsideration
Respondent filed a Motion for Reconsideration of the decision made at the end of the

bench trial on January 30, 2008. This decision was a final appealable order. Motions to
reconsider such final decisions are expressly prohibited and sanctioned. Gillett v. Price, 135 P.3d
861 (Utah 2006).
On this basis, the Court should deny Respondent's Motion for Reconsideration.
D.

Objections to Findings of Fact and Supplemental Decree of Divorce
On March 26, 2008, Petitioner's counsel filed a Notice of Submittal of Supplemental

Findings of Fact and Supplemental Decree of Divorce. Respondent objected to some of the
findings on April 1, 2008. Respondent raises eleven (11) objections.
Respondent's first objection is to the date of the Bifurcated Decree of Divorce.
Respondent says that the date of entry was January 19, 2006 instead of January 16, 2006. This
objection should be sustained because January 19, 2006 is the correct date.
Respondent's second objection is that the parties lived in Richfield instead of Monroe
before moving to Logan. This objection should also be sustained.

COMBINED MEMORANDUM DECISION, Case number 054600149,
Page - 4 Respondent's third objection is to the language in paragraph 6, which reads that the
Petitioner was issued a citation for disorderly conduct. She suggests it should read that the
Petitioner was arrested for domestic violence and child abuse.
This objection should be sustained because the evidence was that Petitioner was in fact

<5

arrested for domestic violence and child abuse. There was also evidence that on June 8, 2004,
Respondent wrote a letter to the County Attorney asking for dismissal of the charges.
Respondent objects to the language in finding number 7 that the Petitioner had the

</L

children a larger portion of the time. This objection should be overruled because the evidence in
this case shows that the Petitioner had the children a larger portion of the time.
Respondent objects to the language that she lived at Gunnison Motel for a week. She

(I

suggests it should read that she stayed at the Gunnison Motel for a week. This objection should
be sustained.
Respondent objects that the following fact is omitted from the findings, namely, that she

5

left the marital home with the children in August of 2005 after filing a protective order. This
objection should be sustained. There is evidence that the Respondent filed a protective order in
Sanpete County in August of 2005 and got temporary custody of the children pursuant to the
order. The children stayed in her custody until November of 2005.
Respondent asks the Court to strike the following language in paragraph 11: "[t]he

lb

children seem to expect the Petitioner to provide for their care and they go to him when they are
in need of attention, rather than the Respondent." Respondent says there is no basis for this

COMBINED MEMORANDUM DECISION, Case number 054600149,
Page - 5 finding. This objection should be overruled because evidence was presented to support this
finding.
Respondent asks this Court to find her to be the primary care giver for the children. She
objects to the language in paragraph 12 saying that the Petitioner has been the primary care
giver. This objection should be overruled because the evidence supports the finding that
Petitioner has been the primary care giver.
Respondent objects to the language in paragraph 13 that Petitioner is more religiously
compatible with the children and that he was the only one who took them to church. Respondent
suggests this paragraph should read that both the Petitioner and the Respondent took the children
to church. This objection should be sustained. There was evidence that both parties took the
children to church and that they continue to do so.
Respondent's last objection is that she has been faithful to the Petitioner while living in
the marital home. She asks the Court to strike the language in paragraph 13 that she was
unfaithful. This objection should be overruled because there was evidence that Respondent had
an affair while being married to the Petitioner.
I will prepare my own findings of fact based on the rulings on the Respondent's
objections. Supplemental Findings of Fact and Decree of Divorce will be entered
contemporaneously with this decision.

COMBINED MEMORANDUM DECISION, Case number 054600149,
Page - 6 CONCLUSION
The Motion for Attorney's Fees by Respondent is denied. The Motion for Attorney's
Fees by Petitioner is denied The Objection to Withdrawal of Counsel is sustained. The Motion
for Reconsideration is denied. The Objections to Supplemental Findings of Fact and
Supplemental Decree of Divorce are partially sustained and partially overruled.
Digitally signed by David L Mower
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DISTRICT COURT, SEVIER COUNTY, UTAH
895 E. 300 N.
RICHFIELD, UTAH 84701
Telephone: 435-896-2700 Fax: 435-896-8047

JASON R ANDERSON,

MEMORANDUM DECISION
(INCLUDING FINDINGS OF FACT
AND CONCLUSIONS OF LAW)

Petitioner,
vs.

Case No. 054600149

ELIZABETH ALLRED formerly known as
ELIZABETH ANDERSON,

Assigned Judge: D A V I D L. M O W E R

Respondent.
The bench trial in this case took place on January 30, 2008. Petitioner was present and
represented by his attorney Douglas L. Neeley. Respondent was also present and represented by
her attorney Sean M. Petersen. After hearing the evidence, the Court announced its decision from
the bench.
Petitioner was awarded physical custody of the parties' minor children. Petitioner's
counsel, Mr. Neeley, is to prepare appropriate implementing findings of fact, conclusions of law
and judgment or order as to custody and visitation and to submit it for execution.
The issue of the amount of child support was taken under advisement. The purpose of this
decision is to resolve this remaining issue.
FINDINGS OF FACT
The Court makes the following findings of fact for purposes of determining child support.
1.

A temporary child support order was made in this case on November 30, 2005.

tarn

MEMORANDUM DECISION (INCLUDING FINDINGS OF FACT AND CONCLUSIONS
OF LAW), Case number 054600149,
Page - 2 2.

Respondent was ordered to pay temporary child support in the amount of $492.00 per
month. See Order on Order to Show Cause, ^[13.

3.

On September 15, 2006, Respondent got married to Bryant Pete Allred. (Respondent was
divorced from Petitioner in this case some months ago by a stipulated bifurcated divorce
decree which was entered and became final before this marriage.)

4.

Mr. Allred is employed as a police officer for the city of Fairview, Utah.

5.

He earns $16.40 per hour or approximately $1,400.00 per pay check. He gets paid twice a
month on the 1st and on the 15th of each month. His approximate gross monthly income is
$2,800.00.

6.

On September 20, 2007, Respondent gave birth to a baby boy Wylee as issue of this new
marriage.

7.

Respondent has been a stay-at-home mother since Wylee's birth.

8.

Prior to Wylee's birth she was employed by the Utah State Division of Child and Family
Services earning $2,575.00 per month in gross income.

9.

She had been in this employment since 2005. She received a 3% raise between 2005 and
2007. This raise is reflected in the figure of $2,575.00 per month.

10.

Respondent has a Bachelor's Degree.

11.

Respondent quit her job right before Wylee was born.

12.

Respondent now stays at home and takes care of Wylee.

MEMORANDUM DECISION (INCLUDING FINDINGS OF FACT AND CONCLUSIONS
OF LAW), Case number 054600149,
Page - 3 13.

Petitioner is employed with the United States Bureau of Land Management as a GIS
Specialist. Petitioner earns $21.65 per hour or $3,753.00 per month in gross income.

14.

Petitioner was awarded temporary custody of the parties' minor children: (1) Brage
Talbot Anderson born on September 4, 2000 and (2) Mahayla Elizabeth Anderson born
onMarchl9,2002.
ANALYSIS AND ADDITIONAL FINDINGS OF FACT
Petitioner's income for purposes of calculating child support is $3,753.00 per month. The

issue to be decided is whether to impute any income to the Respondent for the same purpose.
To impute income requires an evidentiary basis. Utah Code Annotated, Section 78-457.5(7)(a).
In this case, Respondent is voluntarily unemployed. She is capable of working but she
chooses to be a stay-at-home mother. This is the basis for imputing income to her.
The amount of imputed income must be based on "employment potential and probable
earnings as derived from employment opportunities, work history, occupation qualifications, and
prevailing earnings of persons of similar backgrounds in the community." Utah Code Annotated,
Section 78-45-7.5(7)(b). A federal minimum wage could be imputed only when "a parent has no
recent work history or a parent's occupation is unknown." Id., (7)(c).
I conclude that I cannot impute the federal minimum wage to the Respondent.
Respondent's recent work history indicates that she is capable of earning $2,575.00 per month in

MEMORANDUM DECISION (INCLUDING FINDINGS OF FACT AND CONCLUSIONS
OF LAW), Case number 054600149,
Page - 4 gross income. She has several years of work experience and education. Persons of similar
educational and occupational backgrounds in this community would be able to earn
approximately the same income per month.
Respondent's imputed gross monthly income is $2,575.00 per month.
Respondent asks the Court to consider her obligation to her newborn child Wylee for
purposes of calculating child support. The statute allows the Court to take into account "natural
... children of either parent who live in the home of that parent and are not children in common to
both parties." Utah Code Annotated, Section 78-45-7.2(6)(a).
However, a credit for such child or children may not be given if "by giving credit to the
obligor, children for whom a prior support order exists would have their child support reduced."
Id., (6)(a)(i). In this case, there is a prior temporary support order of $492.00 per month.
I have calculated Respondent's share of total child support obligation to Wylee using the
Worksheet to Determine Mother's Obligation to Children in Her Present Home. Her total child
support obligation to Wylee is $496.001.
I also calculated support using the Child Support Obligation Worksheet (Sole Custody
and Paternity) to determine Respondent's child support obligation to Brage and Mahayla. If the
child support obligation for Wylee is taken into consideration, child support for Brage and
1

Line 8 on the worksheet represents monthly work related child care expenses for children in the present
home. I have assumed that Respondent would have to pay approximately $400.00 per month (or $20.00 per day) if
Wylee was in day care full time. This is the figure I put on Line 8.

MEMORANDUM DECISION (INCLUDING FINDINGS OF FACT AND CONCLUSIONS
OF LAW), Case number 054600149,
Page - 5 Mahay la would be $400.00 per month. This figure is smaller than the previously ordered child
support of $492.00 per month.
I conclude that I cannot consider Respondent's child support obligation to Wylee because
doing so reduces the child support previously ordered.
When the child support obligation to Wylee is not considered, child support for Brage and
Mahayla is $475.00 per month.
This is the support the Respondent should pay.
CONCLUSIONS OF LAW
1.

Respondent is imputed gross monthly income of $2,757.00.

2.

Respondent's child support obligation to a child in her present home is not considered for
purposes of calculating child support.

3.

Respondent's child support obligation to the parties' minor children is $475.00 per
month.
Mr. Neeley is appointed to draft an appropriate order implementing this decision.
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Address:
Telephone:

Elizabeth M Anderson
165 W 400 N #2
Manti, UTAH 84642
435-851-9801 (home) 435-835-0780 (work)
IN THE SIXTH JUDICIAL DISTRICT COURT
OF SEVIER COUNTY, STATE OF UTAH
Sixth District Court, 895 East 300 North, Richfield, UT 84701

Elizabeth M Anderson,
Petitioner

EX PARTE PROTECTIVE
ORDER

vs.

Case No,

Jason R. Andersen,
Respondent.

judge: _

NOTICE TO THE RESPONDENT: YOU CAN BE ARRESTED FOR VIOLATING THIS
ORDER EVEN D7 ANY PERSON PROTECTED BY THE ORDER INVITES OR
ALLOWS YOU TO VIOLATE THE ORDER'S PROfflBITIONS. ONLY THE COURT
CAN CHANGE THE ORDER. YOU MAY BE HELD IN CONTEMPT FOR IGNORING
OR ALTERING THE TERMS OF THE ORDER.
NOTICE TO THE PETITIONER: YOU CANNOT WAIVE, ALTER, IGNORE OR
DISMISS THIS ORDER WITHOUT FURTHER COURT ACTION. YOU MAY BE
HELD IN CONTEMPT FOR IGNORING OR ALTERING THE TERMS OF THIS
ORDER.
The Court having found that Petitioner is a cohabitant of Respondent and having found
that the Court has jurisdiction over this matter, and having reviewed Petitioner's Verified Petition
for Protective Order,fromwhich it appears that domestic violence or abuse has occurred or that
there is a substantial likelihood of immediate danger of abuse or domestic violence to Petitioner
-.-: Respondent in that Respondent presents a credible threat to the physical safety of
Petitioner, and pending further hearing in this matter,

08/26/2005

Ex Parte Protective Order

Paget

I hi!in: "I iHI 111 \ sUHtance

F i OIL- i n 111

PURSUANT TO UTAH CODE SECTION 30-6-4.2TOEPETITIONER IS GRANTED AN EX
PARTE PROTECTIVE ORDER,
(Tiiie Judge shall initial each section that ig included in this Ordet .)
THE COURT MAKES THE FOLLOWING ORDERS IN THE CRIMINAL PORTION OF
THIS EX PARTE PROTECTIVE ORDER: This order is eflfective from the date and time served
on the Respondent, until, after further hearing on this matter, the Respondent is served with a
protective order, the protective of dear is denied or this matter is dismissed.

fcw- x1

The Respondent is restrained from attempting, committing, or threatening to
commit domestic violence or abuse against the Petitioner and shall not stalk, harass, or
threaten, or use or attempt to use physicalforcethat would reasonably be expected to
cause physical injury to the Petitioner.

{y

L_J& 2.
The Respondent is restrained from attempting, committing, or threatening to
commit domestic violence or abuse against the designated family and household members
and shall not stalk, harass, or threaten, or use or attempt to use physical force that would
reasonably be expected to cause physical injury to those parties. The designated minor
children and members of Petitioner's family or household arc:
Brag,e Talbot Anderson (age 4), Mahayla Elii.

k

. son (age 3)

. -. ' The Respondent is prohibited from directly or indirectly contacting, harassing,
telephoning, e-mailing, or otherwise communicating with the Petitioner.

.l!l A 4
Wie Respondent is ordered excluded and shall stay away from Petitioner's
residence and its premises located at: J 65 W400 N #2 Monti 84642 and any subsequent
residence of Petitioner known to the Respondent, and Respondent is prohibited from
terminating or interfering with the utility services to the residence
" ^ X 5.
The Respondent is ordered to stay awayfromthe school, place of employment,
and/or other places, and their premises,frequentedby Petitioner, the minor children and
the designated household and family members. This includes any subsequent school, place
of employment or other places known to the Respondent, which arefrequentedby the
Petitioner or the minor children and the designated family and household memben T"• •
current addresses include:
Afy\mi+pli*iM, 55 SMain #24 Monti, UT84642
6
'.... ivkv state law pursuant to this order, the Court having found that Respondent's
use or possession of a weapon may pose a serious threat of harm to Petitioner, the
08/26/2005
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Online Court Assistance Program.

Respondent is prohibitedfrompurchasing, using, or possessing' afirearmor any of the
fbflowing weapons i

by X 7,
.:

' • ir YSSJQBGI is awarded temporary possession of thefollowingresidence,
*; * znd> or other essential personal property:

The van, the children's belongings, the previously discussed belongings I would take with
me such as the living room furniture and kitchen furniture.
This order is subject to si lbsequent orders concerning the listed prope rtj m :fi iture c ivil
proceedings,

RESPONDENT'S VIOLATION OF THE CRIMINAL PORTION, PROVISIONS "V
THROUGH "7" OF THIS ORDER IS A CRIMINAL OFFENSE PUNISHABLE AS A
CLASS A MISDEMEANOR UNDER UTAH CODE ANN, SECTIONS 30-6-4.2 AND 76-5108.
IF RESPONDENT'S VIOLATION OF PROVISIONS "1" THROUGH "T OF THIS
ORDER IS A SECOND OR SUBSEQUENT DOMESTIC VIOLENCE OFFENSE,
ENHANCED PENALTIES MAY BE IMPOSED UNDER UTAH CODE SECTIONS 7736-1.1 and 77-36-2,4.
THE COURT ORDERS THE FOLLOWING RELIEF IN THE CIVIL PORTION OF THIS EX
PARTE PROTECTIVE ORDER. The civil portion is effectivefromthe date and time: served on
the Respondent, until, after further hearing on this matter, the Respondent is served with a
protective order, the protective order is denied or this matter is dismissed,
*"^ X 8,
The Petitioner is granted temporary custody of the following minor chid/rcni
Brage Talbot Anderson, Mahayla Elizabeth Anderson,

08/26/2005
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When a minor child,, is included in an ex. parte protective order, the Petiti.on.ea copy of the order to the principal of the school where the child attends,.
If the Respondent fails to return custody o
may obtain a writ: of assistancefromthe court.
fe^

.-

* *

I k kiiupooclcol, shull have iTiit/iltnii P Iol(t« >,

•Respondent.»
He will arrange to have someone.meet mt in Gunnison at Walkers gas station to
exchange the children, He will pay his gas expenses amiiwill pay-mine. n^iTS

g

Qn&vFa parent-time arrangement according, to the Schedule.

°v%" X 1C

L.u-Respondent is restrainedfromusing drugs and/or alcohol pi 11 ii In in IIIIIIHII

visitation

b11 __.. X 11

The ResjKiiuJwil id i I'slui/inl (mm removing Hit parlies' minor children from the
state of Utah.

VIOLATION OR FAILURE TO COMPLY WITH THE CIVIL PORTION, PROVISIONS
"8" THROUGH «11» OF THIS ORDER, MAY SUBJECT PERSONS TO CONTEMPT
PROCEEDINGS.
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12.
The Division of Child and Family Services is ordered to conduct an investigation
into the allegation of child abuse
Ii

^

"i, (iiuiilwii ml I nan if» EppoiJitnJi to rqircsuni tut hr.si inu ivsth ni \\\v rJiiltJurii

X 14. An oJScerfromthefollowing'law enforcement agency: Vfy\JP£x^. J ^ ^ - H •_£.
"x&UtgA. > H ^ ^ ^
shall accompany Petitioner to ensure that
Petitioner obtains custody of the children and/or that the Petitioner safely regains
possession, of the awarded property.

JC 15,

An officer from the following law enforcement agency:
•shall facilitate Respondent's removal of
Respondent's essential personal belongingsfromthe parties' residence. The law
enforcement officer shall contact Petitioner to make these arrangements. Respondent may
not contact the Petitioner or enter the residence to obtain any items.

* ^ X 16. Law enforcement agencies with,,, jurisdiction oyer the protected locations shall have
authority to compel Respondent's compliance with this Order, including the authority to
forcibly evict and restrain Respondent from the protected areas. Information to assist with
the identification of the Respondent is attached to this order

_-K

17.
The Respondent and the Petitioner are ordered to bring proof of current income to
the hearing. The proof should mcludc year-to-date pay stubs or employer statements, and
complete tax returns for the most recent year.

18
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19
oijuess otherwise modified by the Court., this Order is effectivefromthe date and
time served on Respondent, until, afterfiirtherhearing in this matter, the Respondent is served
with a Protective Order or a Protective Order is denied.
20.

The Respondent is ordered to appear at a hearing on:
Date: _

Time: CA \%b
Room:
Address:. \(pO_ N

AAlW\

MOAti )

UT

Notice to Petitionen A copy or notice of this order should be given by you to anyone who has a
legal interest in the individuals protected by this order, such as those with custody or parent-time
rights, guardians, conservators, or family members who may be impacted by this order.
DATED::

2 £ fi^c > ^ 5 T

TIME:

•/< i Q a

Serve Respondent at:
Street:
340 S 500 W
City/Town: Richfield
State/Zip:
UTAH 84701
In compliance 'with 'the Americans' with Disabilities Act, individuals needing special accommodations
(including auxiliary communicative aids and services) during this proceeding should cat] the Clerk of the
Court immediately upoo receipt of this notice.

IF YOU NEED AN INTERPRETER, PLEASE NOTIFY THE COURT (five days before your hearing, if
possible). In all criminal cases and in some other proceedings, the court will arrange for the interpreter
and will pay the interpreter's fees. In most civil matters, the court cannot pay for the interpreter but can
give you a list of certiiied approved interpreters. V on unit use an interpreter from the list
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i::. ib not an official transcript, ujurses wlm h m n | « tyit 1 A n.rr, dlsu he included on this

USU converted to semesters beginning Fall 1998. Transfer credit has beei i converted to
semester credits The l ISIJ artici ilation Is displayed rather than the actual transfer course.

Transfer Credit

Institution Crecm

Transcript Totals

Transcript Data
STUDENT INFORMATION
Name I

Jason R Anderson

Birth Date:

Jul 06, 1977

Curriculum Information
Current Progi a m
College:

Natural Resources
••P'1- hn •::or,p(~!.t £

Major and Departmtjtr

***This is NOT an Official Transcript***
DEGREES AWARDED
Sought:

Bachelor of
Science

Degree Date:

Curriculum Information
Primary Degree
Major:

Geography

Attempt
Hours
Institution:

I'd
I
Hi iiirs

"'O.OO'i

Earned
Hours

"

GPA
Hours

»'0 O'JP

TRANSFER CREDIT ACCEPTED BY INSTITUTION

63.000

GPA

124,65

1.97

Top-

Spi ing
2002:

'-.NOW COLLEGE

Subject

1, 'n

BIOL

2220

GEN.

D+

3.000

BIOL

3220

GEN >•

C

1.000

cs

101

INTRO TO' COMPUTERS

B

2.000

ELEC

1000

CONCEPTUAL PHYSICS

D+

2.000

ELEC

1000

CONVOCATION

P

0.660

ELEC

1000

FITNESS FOR LIFE

C-

1,000

Grade

I'-lllll"

Quality
Points

Credit
Hours

t i f t n c / A i s h r i a n n f t r n s n . e d u / r D Z D r o d / b w s k o t h i I 1 \ in,V I i.ih

Quality Points
? 99
\ 00
6.00
2.66
0.00
1 67

"'-"^.08

ELEC

1000

ELEC
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DISTRICT COURT, SEVIER COUNTY, UTAH
895 E. 300 N.
RICHFIELD, UTAH 84701
Telephone: 435-896-2700 Fax: 435-896-8047

JASON R ANDERSON,
Petitioner,

SUPPLEMENTAL DECREE OF
DIVORCE
Case No. 054600149

vs.
ELIZABETH ALLRED formerly known as
ELIZABETH ANDERSON,

Assigned Judge: D A V I D L. M O W E R

Respondent.
The bench trial in this case took place on January 30, 2008. Petitioner was present and
represented by his attorney, Douglas L. Neeley. Respondent was also present and represented by
her attorney, Sean M. Petersen. Based on the sworn testimony of the witnesses and exhibits
introduced at trial, the Court now orders the following:
1.

The parties are awarded the joint legal custody of Brage Talbot Anderson, born on
September 4, 2000, and Mahayla Elizabeth Anderson, born on March 19, 2002. Petitioner
is designated as aiprimary physical custodian! subject to the Respondent's right of
reasonable visitation. If the parties cannot agree on visitation, the Respondent is entitled
to the visitation as set forth in Utah Code Annotated, Sections 33-3-33 and 33-3-35.

2.

The parties are ordered to communicate and cooperate in making decisions for the
children. The Petitioner is ordered to provide the names, addresses, and telephone
numbers for day care providers and health care providers. The Petitioner should provide

SUPPLEMENTAL DECREE OF DIVORCE, Case number 054600149,
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access to and information about the children's school activities, grades, attendance, etc.
The phrase "access to" includes links to websites where the information is stored.

4.

The parties shall continue the pick-up and drop-off routine as they have done in the past.
The parties shall call the other party when they are leaving for the pick-up or drop-off of
the children so as to advise the other party of the expected time of arrival. If unforeseen
and/or unexpected delays or interruptions occur, the party experiencing the problem shall
immediately notify the other party.

5.

The Court strongly encourages the parties to foster and encourage the children's
relationship with the other parent. The Court encourages the parties to share copies of
pictures, videos, homework, and other information and memories of the children, their
special events, moments and activities.

6.

Petitioner is denied child care reimbursement from November of 2005 up to the date of
the bench trial. If Petitioner intends to claim reimbursement in the future, he shall give
Respondent notices and documentation as required by the statute.

7.

Petitioner is awarded judgment against Respondent in the sum of $3,557.87, which shall
bear interest at the statutory rate until paid in full.

8.

Petitioner is awarded judgment against the Respondent in the sum of $1,683.04 for child
support arrearages through February 1, 2008. Said judgment shall bear interest at the
statutory rate until paid in full.
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Petitioner is awarded child support from Respondent of $475.00 per month pursuant to
the Uniform Child Support Guidelines, which shall continue for each child until the child
reaches the age of eighteen (18) years or graduates from high school during the child's
normal and expected years of graduation, whichever occurs last. Universal Income
Withholding does apply pursuant to Utah Code Annotated, Section 62A-11-501 (1953 as
amended). All payments are to be made through the Office of Recovery Services, P.O.
Box 45011, Salt Lake City, Utah 84145-0011. This income withholding procedure shall
apply to existing and future payors.

10.

In accordance with Utah Code Annotated, Section 78-45-7.16, each parent shall share
equally the responsibility for the work-related or education-related child care expenses for
the minor children:
a.

If an actual expense for child care is incurred, a parent shall begin paying his
or her share on a monthly basis immediately upon presentation of proof of the
child care expense, but if the child care expense ceases to be incurred, that
parent may suspend making monthly payments of that expense while it is not
being incurred without obtaining a modification of the child support order.

b.

A parent who incurs child care expenses shall provide proof and written
verification of the costs and identity of a child care provider to the other
parent upon initial engagement of a provider and thereafter upon the request
of the other parent
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The parent shall notify the other parent of any change of child care provider or
the monthly expense of child care within 30 calendar days of the date of the
change. The parent incurring child care expenses shall be denied the right to
receive credit for the expenses or to recover from the other party's share of the
expenses if the parent incurring the expenses fails to notify the other parent
within said 30 days.

11.

Both parties are ordered to maintain in effect a policy of dental, health, and accident
insurance at all times that such may be available through his or her employer at a
reasonable cost with the minor children named as beneficiaries and additional insured
thereunder. Further, each party shall pay one-half (1/2) of any deductible amounts, copayments, and one-half (1/2) of all non-covered medical and dental expenses (including,
but not limited to, accidents, surgery, orthodontics, ophthalmology, optometry [including
eyeglasses], cavities or fillings, psychological or psychiatric care, hospitalization, broken
limbs, physical therapy, continuing illnesses, allergies, etc.) for said minor children.

12.

Both parties are entitled to receive a credit in addition to the base child support amount
for one-half (1/2) of the monthly medical insurance premiums actually paid for the
benefit of the minor children of the parties.

13.

A parent who incurs medical expenses must provide adequate proof and written
verification of the cost and payment of the expenses to the other parent within 30 days of
payment.
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Each party shall reimburse the other party within 30 days for his or her share of any
medical or dental expense that has been paid by the other party that are not covered by
health insurance for the children.

15.

Petitioner shall provide a copy of the Supplemental Decree of Divorce to each creditor
providing medical or dental services for the minor children. Pursuant to Utah Code
Annotated, Section 15-4-637, each creditor shall be notified by the custodial parent that
the creditor is prohibited from making claim for unpaid medical expenses against a parent
who has paid in full that share of the medical and dental expenses required to be paid by
that parent by the Supplemental Decree of Divorce. Each creditor receiving a copy of this
Supplemental Decree of Divorce shall also be notified that the creditor is prohibited from
making a negative credit report or report of debtor's repayment practices or credit history
regarding a parent who has paid in full that share of the medical and dental expenses
required to be paid by that parent by the Supplemental Decree of Divorce.

16.

Each party shall be allowed to claim one child as an income tax exemption, except when
only one child is available to be claimed, then the exemption shall be alternated year to
year. Each party shall have the right to purchase the tax exemption from the other party so
long as they keep that party tax neutral. The Respondent shall be current on her support
payments on January 1 of each year in order to claim the exemption for the preceding tax
year.

17.

Each party is ordered to pay their own attorney's fees and costs incurred in this action.
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Should either party fail to abide by these provisions, that party shall be liable for
indemnification of the other, including attorney's fees and Court costs incurred in the
enforcement of this Supplemental Decree of Divorce.

Digitally signed by David L Mower
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District Court Judge
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Douglas L. Neeley
Attorney for Petitioner
1st South Main, Suite 205
P.O. Box 7
Manti, Utah 84642

_, 2008, a copy of the above was sent to:
Sean M. Petersen
HOWARD, LEWIS & PETERSEN, PC.
Attorneys for Respondent
120 East 300 North Street
P.O. Box 1248
Provo, Utah 84603

Elizabeth Allred
320 E 300 N
Box 138
Fairview, Utah 84629
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JASON R. ANDERSON,

SUPPLEMENTAL FINDINGS OF
FACT AND CONCLUSIONS OF
LAW

Petitioner,
vs.

Case No 054600149

ELIZABETH ALLRED formerly known as
ELIZABETH ANDERSON,

Assigned Judge: D A V I D L. M O W E R

Respondent.
The bench trial in this case took place on January 30, 2008. Petitioner was present and
represented by his attorney, Douglas L. Neeley. Respondent was also present and represented by
her attorney, Sean M. Petersen. Based on the sworn testimony of the witnesses and exhibits
introduced at trial, the Court now enters the following
FINDINGS OF FACT
1.

The parties were married on March 11, 2000 in the City of Monroe, Sevier County, State
of Utah.

2.

The parties were divorced on January 19, 2006 by the Bifurcated Decree of Divorce.

3.

There were two children born of this marriage: (1) Brage Talbot Anderson, born on
September 4, 2000, and (2) Mahayla Elizabeth Anderson, born on March 19, 2002.

4.

At the beginning of their marriage the parties lived in Richfield, Utah.

5.

After living in Richfield, the parties moved to Logan, Utah, to attend school.
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The parties later moved to Riverdale, Utah. In 2003, Petitioner was arrested for domestic
violence and child abuse. Charges were filed against him.

7.

On June 8, 2004, Respondent wrote a letter to the County Attorney asking to dismiss the
charges against the Petitioner. In her letter she explained why she thought the charges
were not substantiated.

8.

Petitioner pleaded no contest to Disorderly Conduct.

9.

In the later part of 2004, Petitioner moved to Monroe and lived with his parents.
Respondent continued to reside in Weber County. The parties agreed to alternate parental

time with the children while separated. Petitioner had the children a larger portion of the
time. In October, Petitioner returned to Riverdale. In January of 2005, the parties moved
to Richfield.

10.

In August of 2005, Respondent left the marital home, leaving the children with Petitioner,
while she stayed at the Gunnison Motel for a week

11.

In August of 2005, Respondent filed a Protective Order in Sanpete County which was
later transferred to Sevier County.

12.

This Ex-Parte Protective Order gave temporary custody of the children to the Respondent.

13.

Respondent had the children in her custody until November of 2005.

14.

Respondent requested that the Ex-Parte Protective Order be dismissed and the petition
vacated. These requests were granted in November of 2005.
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The children seem to expect the Petitioner to provide their care and they go to him when
they are in need of attention, rather than to the Respondent.

16.

The primary care-giver for the children has been the Petitioner. The Petitioner has found
the last several child care providers and takes the children to day care more frequently
than the Respondent. Her work schedule and the location of her job made it difficult for
her in the past to participate as much as the Petitioner.

17.

When the parties were married, they jointly desired to submit themselves to a particular
religion and live by it tenets. The parties made promises to each other and promised to be

S^

faithful to one another. Respondent has been unfaithful and has failed to keep her
promises to the Petitioner.

18.

The children have attended the parties' chosen church since birth. Both the Petitioner and
the Respondent took the children to church and continue to do so.

19.

The children have resided in Sevier County with the Petitioner since November of 2005.
The children are happy, well adjusted, and doing well in school. Petitioner has a strong

) \ I bond ^vith the children and has strived to do what is in the children's best interest at all
times. To upset this situation would be a mistake and could be harmful to the children.
20.

On the other hand, the Respondent has a strong desire to be part of the children's lives;
and it is in their best interest that she be given that opportunity.
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Based on all the evidence presented, it would be in the best interest of the children that
the parties be awarded joint legal custody of the children, with the Petitioner designated
as the primary physical custodian, subject to the Respondent's right of reasonable
visitation. If the parties cannot agree on visitation, the Respondent is entitled to the
visitation as set forth in Utah Code Annotated, Sections 33-3-33 and 33-3-35.

22.

In awarding joint legal custody, the Court is attempting to impose obligations and
responsibilities on the parties to communicate and cooperate in making decisions for the
children. The Petitioner should be ordered to provide the names, addresses, and telephone
numbers for day care providers and health care providers. The Petitioner should provide
access to and information about the children's school activities, grades, attendance, etc.
The phrase "access to" includes links to websites where the information is stored.

23.

The parties should continue the pick-up and drop-off routine as they have done in the
past. The parties should call each other when leaving for the pick-up or drop-off of the
children so as to advise the other party of the expected time of arrival. If unforeseen or
unexpected delays or interruptions occur, the party experiencing the problem should
immediately notify the other party.

24.

The Court strongly encourages the parties to foster and encourage the children's
relationship with the other parent. The Court encourages the parties to share copies of
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25.

Petitioner has made a claim for child care expenses he has incurred for the children since
November of 2005. Petitioner has incurred child care expenses, and Respondent has not
reimbursed him. However, Petitioner has failed to follow the statutory notice
requirements and his claim for any arrears in child care reimbursement from November of
2005 up to the date of the bench trial is denied. If Petitioner intends to claim
reimbursement in the future, he should give Respondent notices and documentation as
required by the statute.

26.

During the marriage, the parties incurred marital debt on a Mountain America Credit
Union Visa credit card. The balance owed at the time of separation was $7,115.74. This
debt should be divided equally between the parties. Petitioner should be awarded
judgment against Respondent in the sum of $3,557.87, which should bear interest at the
statutory rate until paid in full.

27.

Respondent is in arrears for child support ordered in November of 2005. Petitioner should
be awarded judgment against the Respondent in the sum of $1,683.04 for child support
arrearages through February 1, 2008. Said judgment should bear interest at the statutory
rate until paid in full.

28.

A temporary child support order was made in this case on November 30, 2005.
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Respondent was ordered to pay temporary child support in the amount of $492.00 per
month. See Order on Order to Show Cause, paragraph 13.

30.

On September 15, 2006, Respondent got married to Bryant Pete Allred. (Respondent was
divorced from Petitioner in this case some months before by a stipulated bifurcated
divorce decree which was entered and became final before this marriage.)

31.

Mr. Allred is employed as a police officer for the City of Fairview, Utah.

32.

Mr. Allred earns $16.40 per hour or approximately $1,400.00 per pay check. He gets paid
twice a month on the 1st and 15th of each month. His approximate gross monthly income
is $2,800.00.

33.

On September 20, 2007, Respondent gave birth to a baby boy, Wylee, as issue of this new
marriage.

34.

Respondent has been a stay-at-home mother since Wylee's birth.

35.

Prior to Wylee's birth, Respondent was employed at the Utah State Division of Child and
Family Services earning $2,575.00 per month in gross income.

36.

Respondent had been in this employment since 2005. She received a 3% raise between
2005 and 2007. This raise is reflected in the figure of $2,575.00 per month.

37.

Respondent has a Bachelor's Degree.

38.

Respondent quit her job right before Wylee was born.

39.

Respondent now stays at home and takes care of Wylee.
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Petitioner is employed with the United States Bureau of Land Management as a GIS
Specialist. Petitioner earns $21.65 per hour or $3,753.00 per month in gross income.

41.

Petitioner was awarded temporary custody of the parties' minor children: (1) Brage
Talbot Anderson, born on September 4, 2000, and (2) Mahayla Elizabeth Anderson, bom
on March 19, 2002.

42.
J 43.

Petitioner's income for purposes of calculating child support is $3,753.00 per month.
Respondent is voluntary unemployed. She is capable of working but she chooses to be a
stay-at-home mother. This is the basis for the Court's imputing income to her.

\J 44,

Respondent's recent work history indicates that she is capable of earning $2,575.00 per
month in gross income. She has several years of work experience with the Division of
Child and Family Services and has a Bachelor's Degree. Persons of similar educational
and occupational background in this community would be able to earn approximately the

\

same income per month.
45.

j

It is appropriate and fair to impute income to the Respondent for purposes of calculation
of child support of $2,575.00 per month.

46.

Based upon the parties' respective incomes of $3,753.00 for the Petitioner and $2,575.00
for the Respondent, the Petitioner's child support obligation is $684.00. The
Respondent's child support obligation is $475.00 per month.
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The Court cannot consider Respondent's child support obligation to Wylee because doing
so reduces the child support previously ordered.

48.

Respondent's child support obligation to the parties' minor children is $475.00 per month
pursuant to the Uniform Child Support Guidelines, which should continue for each child
until the child reaches the age of eighteen (18) years or graduates from high school during
the child's normal and expected year of graduation, whichever occurs last. Universal
Income Withholding does apply pursuant to Utah Code Annotated, Section 62A-11-501
(1953 as amended). All payments should be made through the Office of Recovery
Services, P.O. Box 45011, Salt Lake City, Utah 84145-0011. This income withholding
procedure should apply to existing and future payors.

49.

In accordance with Utah Code Annotated, Section 78-45-7.16, each parent should share
equally the responsibility for the work-related or education-related child care expenses for
the minor children:
a.

If an actual expense for child care is incurred, a parent should begin paying his
or her share on a monthly basis immediately upon presentation of proof of the
child care expense, but if the child care expense ceases to be incurred, that
parent may suspend making monthly payments of that expense while it is not
being incurred without obtaining a modification of the child support order.

SUPPLEMENTAL FINDINGS OF FACT AND CONCLUSIONS OF LAW, Case number
054600149,
Page - 9 b

A parent who incurs child care expenses should provide proof and written
verification of the costs and identity of a child care provider to the other
parent upon initial engagement of a provider and thereafter upon the request
of the other parent

c

The parent should notify the other parent of any change of child care provider
or the monthly expense of child care within 30 calendar days of the date of the
change The parent incurring child care expenses should be denied the right to
receive credit for the expenses or to recover from the other party's share of the
expenses if the parent incurring the expenses fails to notify the other parent
within said 30 days

50

Both parties should be ordered to maintain in effect a policy of dental, health, and
accident insurance at all times that such may be available through his or her employer at a
reasonable cost with the minor children named as beneficiaries and additional insured
thereunder Further, each party should pay one-half (1/2) of any deductible amounts, copayments, and one-half (1/2) of all non-covered medical and dental expenses (including,
but not limited to, accidents, surgery, orthodontics, ophthalmology, optometry [including
eyeglasses], cavities or fillings, psychological or psychiatric care, hospitalization, broken
limbs, physical therapy, continuing illnesses, allergies, etc) for said minor children
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51

Both parties should be entitled to receive a credit in addition to the base child support
amount for one-half (1/2) of the monthly medical insurance premiums actually paid for
the benefit of the minor children of the parties

52

A parent who incurs medical expenses should provide adequate proof and written
verification of the cost and payment of the expenses to the other parent withm 30 days of
payment

53

Each party should reimburse the other party within 30 days for his or her share of any
medical or dental expense that has been paid by the other party that are not covered by
health insurance for the children

54

Petitioner should provide a copy of the Supplemental Decree of Divorce to each creditor
providing medical or dental services for the minor children Pursuant to Utah Code
Annotated, Section 15-4-637, each creditor should be notified by the custodial parent that
the creditor is prohibited from making claim for unpaid medical expenses against a parent
who has paid in full that share of the medical and dental expenses required to be paid by
that parent by the Supplemental Decree of Divorce Each creditor receiving a copy of this
Supplemental Decree of Divorce should also be notified that the creditor is prohibited
from making a negative credit report or report of debtor's repayment practices or credit
history regarding a parent who has paid m full that share of the medical and dental
expenses required to be paid by that parent by the Supplemental Decree of Divorce
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Each party should be allowed to claim one child as an income tax exemption, except
when only one child is available to be claimed, then the exemption should be alternated
year to year. Each party should have the right to purchase the tax exemption from the
other party so long as they keep that party tax-neutral. The Respondent should be current
on her support payments on January 1 of each year in order to claim the exemption for the
preceding tax year.

56.

Each party should pay their own attorney's fees and costs incurred in this action.
CONCLUSIONS OF LAW

1.

The parties are subject to the jurisdiction of the Court as stated above in the Findings of
Fact; and that Petitioner is entitled to a Supplemental Decree of Divorce, the same to
become final upon entry.

2.

All other issues of dispute have been resolved by the Court pursuant to the above
Findings of Fact.

3.

The Respondent is imputed gross monthly income of $2,575.00.

4.

The Respondent's child support obligation to a child in her present home is not
considered for purposes of calculating child support.

5.

The Respondent's child support obligation is $475.00 per month.
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